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I. INTRODUCTION 
 
 Every time a Boeing or Airbus aircraft takes off for the first 
time, it is entering a worldwide battle. The United States and the 
European Union, allies in most regards, are engaged in a long running 
trade battle over providing substantial subsidies to Boeing and Airbus. 
The United States and the European Union have continually waged 
this battle for over four decades over tens of billions of dollars in illegal 
subsidies. 
 This battle has had its highs and its lows since the early 1970’s. 
Currently, the battle is arguably at its highest ebb since the US and 
EU brought this battle into the World Trade Organization in 2004 and 
2014. With billions of dollars and international relations on the line, 
this paper suggests that the Worlds Trade Organization is not the 
proper forum to resolve this dispute. This paper proposes that the 
Unites States and the European Union should withdraw their battle 
from the World Trade Organization and they would be better off 
attempting to negotiate a solution of their own. This paper suggests 
however, that even if a mutual agreement is reached, it will not 
substantially resolve this battle. The United States and European 
Union should consider openly allowing subsidies to Boeing and Airbus 
and accept that providing subsidies is a fact of life in the business of 
large civil aircraft manufacturing.  

This paper is structured as follows. Section II discusses the two 
large civil aircraft manufacturers, Boeing and Airbus. Section III 
discusses and analyzes the past and present agreements governing 
subsidies to Boeing and Airbus. Section IV, discusses the World Trade 
Organization. Section V analyzes the World Trade Organization 
disputes between the United States and the European Union. Section 
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VI identifies contributing sources of conflict. Section VII suggests some 
possible alternatives to resolving this dispute outside of the World 
Trade Organization. And finally, Section VIII concludes. 
 

II. THE BELLIGERENTS: THE UNITED STATES, THE EUROPEAN UNION, 
BOEING, AND AIRBUS 

 
The ongoing battle between the United States (“US”) and the 

European Union (“EU”)1 revolves around the two large civil aircraft 
(“LCA”) manufacturers in the world, Boeing of the US and Airbus of 
the EU.2 The US and the EU may be waging the battle, but the reason 
for the battle has everything to do with Boeing and Airbus and their 
desires to come out as the victor. This paper begins with a brief 
overview of the history and product lines of Boeing and Airbus to help 
establish why there is tension and what is going on with the companies 
to cause this dispute. 
 

A. Boeing 
 

William Edward Boeing founded Pacific Aero Products in 1916 
in Seattle, Washington, which became the Boeing Airplane Company 
in 1917.3 Throughout World War I, World War II, and the 1950s, 
Boeing primarily produced military aircraft, but it also had success 
with a limited production line of commercial and cargo aircraft.4 
                                            

1 The paper refers to both the European Union (“EU”) and the European 
Economic Community (“EEC”). The EEC was an economic union in Europe created 
by the Treaty of Rome of 1957. It was incorporated into the EU in 1993 and renamed 
the European Community until it ceased to exist in 2009. The paper refers to the 
European economic union prior to 1993 as the EEC, and post 1993 as the EU. For 
simplicity, the paper also refers to the European Community as the EU because it 
was incorporated into the EU.  

2 Boeing and Airbus are the two largest companies in the Large Civil Aircraft 
(“LCA”) industry, but they do face some competition in the smaller, single-aisle 
aircraft market, which accounts for approximately 60% of the LCA industry. In 
particular, Boeing and Airbus face competition from Bombardier of Canada and 
Embraer of Brazil. China is also entering the LCA industry market with its state-
owned company COMAC. 

3 Jeffrey D. Kienstra, Cleared for Landing: Airbus, Boeing, and the WTO 
Dispute over Subsidies to Large Civil Aircraft, 32 Nw. J. Int’l L. & Bus. 569, 573 
(Spring 2012). 

4 Id. 
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Boeing began to takeoff in the late 1950’s with the introduction of the 
707 in 1958, the US’s first commercial jet aircraft, and Boeing 
subsequently cemented its name and aircraft in the LCA industry.5 

Boeing continued to expand in the 1960’s and early 1970’s with 
the introduction of 727 in 1964, the 737 in 1968, and the 747 in 1970.6  
Today, the 737 is the most successful selling commercial aircraft in 
history with over 6,000 orders, and the 747 continues to be one of the 
premier aircraft for cargo and long-haul flights. 7  Boeing added 
numerous other aircraft to its product line since the 1960s, including 
the 757 in 1983,8 the 767 in 1982,9 and the 777 in 1995.10 Boeing 
attempted to enter the smaller regional aircraft market with the 717 in 
1999, but it encountered low sales due to competition primarily from 
regional jet manufacturers Bombardier of Canada and Embraer of 
Brazil.11 

Boeing merged with McDonnell Douglas in 1997 and became the 
only major manufacturer of LCA in the US and to this day controls 
almost 100% of US LCA manufacturing.12 

In 2003, Boeing announced the development of the 787 
Dreamliner,13  a new generation of aircraft composed of significant 
portions of lightweight composite materials that will significantly 

                                            
5 The Boeing Company, Boeing 707/720, 

http://www.boeing.com/history/products/707.page (accessed April 20, 2015). 
6 Jeffrey D. Kienstra, Cleared for Landing: Airbus, Boeing, and the WTO 

Dispute over Subsidies to Large Civil Aircraft, 32 Nw. J. Int’l L. & Bus. 569, 573 
(Spring 2012). 

7 Id. 
8 The Boeing Company, Boeing 757 Commercial Transport, 

http://www.boeing.com/history/products/757.page (accessed April 20, 2015). 
9 The Boeing Company, Boeing 767 Commercial Transport, 

http://www.boeing.com/history/products/767.page (accessed April 20, 2015). 
10 The Boeing Company, Boeing 777 Commercial Transport, 

http://www.boeing.com/history/products/757.page (accessed April 20, 2015). 
11 Aviation Today, B717 Values Fail to Inspire, 

http://www.aviationtoday.com/regions/usa/B717-Values-Fail-to-
Inspire_3400.html#.VRRkpXaEJVk (February 10, 2003). 

12 Jeffrey D. Kienstra, Cleared for Landing: Airbus, Boeing, and the WTO 
Dispute over Subsidies to Large Civil Aircraft, 32 Nw. J. Int’l L. & Bus. 569, 573 
(Spring 2012). 

13 The Boeing Company, Boeing 787 Commercial Transport, 
http://www.boeing.com/boeing/history/chronology/chron17.page (accessed April 20, 
2015). 
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reduce fuel consumption.14 Boeing plans to use its new composite 
materials, improved aerodynamics, and a new engine from General 
Electric to produce the 777X (a modified version of the 777), which 
Boeing holds out as the most efficient twin-engine jet in the world. 
Boeing expects to begin production of the Boeing 777X in 2017 and 
begin deliveries in 2020.15 

Boeing also includes a separate defense company, Boeing 
Defense, Spence and Security (“Boeing Defense”), 16  with the US 
government as its largest customer.17 With its commercial and defense 
companies combined, Boeing is the largest aerospace manufacturer in 
the world, with over 163,000 employees in over 65 countries.18 

 
B. Airbus 

 
Airbus was created by a group of European nations directly to 

challenge Boeing’s dominance in the LCA industry.19 In 1970, Airbus 
Industrie GIE was formed as a consortium between Aérospatiale of 
France and Deutsche Aerospace of Germany, which was later joined by 
British Aerospace of the United Kingdom and Construcciones 
Aeronáuticas SA of Spain (France, Germany, the United Kingdom, and 
Spain will collectively be referred to as the “Airbus Nations”).20 The 
loosely formed confederation composed of these four companies 
eventually became subsidiaries of Airbus SAS, which itself is a 
subsidiary of Airbus Group (formerly European Aeronautic Defence 

                                            
14 Id. 
15 The Boeing Company, Boeing 777 Commercial Transport, 

http://www.boeing.com/history/products/777.page (accessed April 20, 2015). 
16 The Boeing Company, Boeing Overview, 

http://www.boeing.com/resources/boeingdotcom/company/general_info/pdf/boeing_ove
rview.pdf (accessed May 10, 2015). 

17 Id. 
18 The Boeing Company, General Information, 

http://www.boeing.com/boeing/companyoffices/aboutus/brief.page (accessed April 20, 
2015). 

19 Jeffrey D. Kienstra, Cleared for Landing: Airbus, Boeing, and the WTO 
Dispute over Subsidies to Large Civil Aircraft, 32 Nw. J. Int’l L. & Bus. 569, 575 
(Spring 2012). 

20 Airbus Group, First Order, First Flight (1970-1972), 
http://www.airbus.com/company/history/the-narrative/first-order-first-flight-1970-
1972/ (accessed April 20, 2015). 
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and Space Company), which also consists of Airbus Defence and Space 
(“Airbus Defence”), and Airbus Helicopters.21 

Airbus received substantial amounts of mainly debt financing 
(known as member state financing by the EU and launch aid by the 
US) directly from the Airbus Nations to jump over the enormously high 
barriers to entry in the LCA industry.22 Since its creation, Airbus has 
received large amounts of debt, equity and other financial 
contributions from the Airbus Nations to grow and compete with 
Boeing.23 

Airbus developed a complete line of aircraft to compete directly 
against each of Boeing’s aircraft lines. Airbus began with the A300 in 
1974, and later expanded its product line with a shorted version called 
the A310.24 Airbus did not really begin to take off and begin to whittle 
away at Boeing’s market share until 1988 with the introduction of the 
A320 family, which competed with the Boeing 737.25 Airbus introduced 
the A330 in 1994 which competed with the Boeing 767,26 and also 
introduced the A340 in 1993 to compete with long-haul flights 
dominated by the Boeing 747.27 Airbus is continuing to compete with 
Boeing with the introduction of the A380 in 2007 to compete with the 
combined passenger capacity and long-range of the Boeing 747.28 

                                            
21 Airbus Group, What We Do, http://www.airbusgroup.com/int/en/group-

vision/what-we-do.html (accessed May 10, 2015). 
22 Jeffrey D. Kienstra, Cleared for Landing: Airbus, Boeing, and the WTO 

Dispute over Subsidies to Large Civil Aircraft, 32 Nw. J. Int’l L. & Bus. 569, 576-7 
(Spring 2012). 

23 Id.  
24 Airbus Group, Champagne...And Drought, 

http://www.airbus.com/company/history/the-narrative/champagneand-drought-1973-
1977/ (accessed April 20, 2015). 

25 Jeffrey D. Kienstra, Cleared for Landing: Airbus, Boeing, and the WTO 
Dispute over Subsidies to Large Civil Aircraft, 32 Nw. J. Int’l L. & Bus. 569, 576 
(Spring 2012). 

26 Airbus Group, The Family Grows (1988-1991), 
http://www.airbus.com/company/history/the-narrative/the-family-grows-1988-1991/ 
(accessed April 20, 2015). 

27 Id. 
28 Airbus Group, Challenges and Achievements, 

http://www.airbus.com/company/history/the-narrative/challenges-and-achievements-
2006-2009/ (accessed April 20, 2015). 
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Airbus launched its new Airbus A350XWB in 2015 which competes 
with the Boeing 787 Dreamliner.29 

Airbus’s market share in the LCA industry steadily grew since 
its creation. For instance, in 1987 its market share was only 15%, in 
1996 it was 29%, and in 1998 it finally overtook Boeing with over 50% 
of the LCA market. In 2003, Airbus delivered more new LCA than 
Boeing for the first time and it has maintained this status ever since.30 
 

III. THE RULES OF ENGAGEMENT: PAST AND CURRENT AGREEMENTS 

GOVERNING SUBSIDIES IN THE LCA INDUSTRY 
 

The creation and expansion of Airbus was particularly 
contentious in the US because Airbus was able enter the LCA market 
and compete with Boeing because the Airbus Nations allegedly heavily 
subsidized Airbus. Early on, the US wanted to set limits on permissible 
subsidies in the LCA industry. The first agreement limiting subsidies 
in the LCA industry was the Agreement on Trade in Civil Aircraft 
signed by the member nations of GATT 1979 at the Tokyo Round.31  
That agreement was then supplemented by the bilateral 1992 
Agreement on Trade in Large Civil Aircraft between only the US and 
the European Economic Community (“EEC”). These two agreements 
are no longer in effect because GATT 1994 superseded GATT 1979 and 
the US rescinded the Agreement on Trade in Large Civil Aircraft, and 
there is no specific agreement concerning subsidies in the LCA 
industry. Instead, the generally applicable Agreement on Subsidies 
and Countervailing Measures of GATT 1994, enacted as part of the 
GATT 1947 Uruguay Round, applies to the LCA industry and others as 
well. This paper examines each of these agreements and highlights 
their weaknesses at effectively limiting subsidies in the LCA industry. 
                                            

29 Airbus Group, Delivering on Commitments and Preparing for the Future 
(2015), http://www.airbus.com/company/history/the-narrative/delivering-on-
commitments-and-preparing-for-the-future-2015/ (accessed April 20, 2015). 

30 Jeffrey D. Kienstra, Cleared for Landing: Airbus, Boeing, and the WTO 
Dispute over Subsidies to Large Civil Aircraft, 32 Nw. J. Int’l L. & Bus. 569, 577 
(Spring 2012). 

31 “GATT” stands for the General Agreement on Tariffs and Trade, which are 
multilateral agreements between member nations regulating international trade. 
The first GATT was in 1947 and has undergone subsequent changes and additions 
following future negotiations among its member nations. The most recent round of 
negotiations is the 2001 Doha round which are still in negotiation. 
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A. The GATT 1979 Agreement on Trade in Civil Aircraft 
 

GATT 1979 included the Agreement on Trade in Civil Aircraft 
(“ATCA”) (among other agreements). The ATCA’s primary purpose was 
to eliminate adverse effects on trade in civil aircraft resulting from 
governmental support in civil aircraft development, production, and 
marketing.32 To accomplish its goal, it mandated the elimination of 
import duties on civil aircraft and components, but did not address 
subsidies specifically in the LCA industry; rather, it merely 
incorporated the GATT 1979 agreements relating to subsidies.33 Those 
agreements, however, were particularly ineffective as they were 
extremely vague (e.g., “subsidy” was not even defined).34 Significantly, 
the ATCA specifically stated that member nations could not force 
regional or local governments to violate the ATCA, but it imposed no 
duty on them to stop these governments if they did indeed violate the 
ATCA.35 

The ATCA established a committee to consult with the members 
once a year to ensure the member nations were upholding their 
agreement and to attempt to resolve any issues among the members as 
they arose. To enforce the ATCA (and the other GATT 1979 
agreements) if a committee could not resolve an issue, member nations 
could invoke the GATT 1979 dispute settlement process. This process, 
however, was woefully inadequate. Any member nation could ask a 
panel to hear its dispute and issue a ruling, but any member nation 
could delay or block the establishment of the panel and prevent 

                                            
32 Agreement on Trade in Civil Aircraft preamble (January 1, 1980), 

https://www.wto.org/english/res_e/booksp_e/analytic_index_e/aircraft_01_e.htm#artic
le1. 

33 Agreement on Trade in Civil Aircraft art. 2 § 2 (January 1, 1980), 
https://www.wto.org/english/res_e/booksp_e/analytic_index_e/aircraft_01_e.htm#artic
le1. 

34 Jeffrey D. Kienstra, Cleared for Landing: Airbus, Boeing, and the WTO 
Dispute over Subsidies to Large Civil Aircraft, 32 Nw. J. Int’l L. & Bus. 569, 579 
(Spring 2012). 

35 Agreement on Trade in Civil Aircraft art. 7 § 7.1 (January 1, 1980), 
https://www.wto.org/english/res_e/booksp_e/analytic_index_e/aircraft_01_e.htm#artic
le1. 
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enforcement of a ruling, including the breaching member nation.36 
GATT 1979 and the ATCA failed to help limit subsidies in the LCA 
industry due to a vague definition of subsidies, and more importantly, 
the lack of enforcement capabilities. 

The US experienced the weaknesses of the GATT 1979 dispute 
settlement process first hand. In 1990, the US learned during further 
negotiations with the EEC on limiting subsidies in the LCA industry 
that Airbus received a substantial explicit export subsidy. 37  
Unsurprisingly after the US learned about this, negotiations 
intensified and eventually failed and the US attempted to use the 
GATT 1979 dispute settlement process against the EEC. A panel found 
in favor of the US in 1992 but the EEC blocked the adoption of the 
ruling, meaning the US could not implement any remedial measures,38 
such as imposing countervailing duties to raise import tariffs.39 

The US filed a second complaint while its first complaint was 
still in progress.  The second complaint covered all alleged subsidies 
given to each of the Airbus by the Airbus Nations since Airbus’s 
formation were prohibited subsidies, totaling $13.5 billion.40 Given the 
EEC’s loss in the first complaint and facing a second complaint, the 
EEC agreed to negotiate with the US and agreed to specific subsidy 
limitations in the LCA industry. These negotiations culminated in the 
1992 Aircraft on Trade in Large Civil Aircraft.41 
 
 
 
 
 
 

                                            
36 Jeffrey D. Kienstra, Cleared for Landing: Airbus, Boeing, and the WTO 

Dispute over Subsidies to Large Civil Aircraft, 32 Nw. J. Int’l L. & Bus. 569, 579 
(Spring 2012). 

37 Jeffrey D. Kienstra, Cleared for Landing: Airbus, Boeing, and the WTO 
Dispute over Subsidies to Large Civil Aircraft, 32 Nw. J. Int’l L. & Bus. 569, 580 
(Spring 2012). 

38 Id. 
39 Agreement on Interpretation and Application of Articles VI, XVI and XXIII 

of the General Agreement on Tariffs and Trade art. 4 (September 14, 1973), 
https://www.wto.org/english/docs_e/legal_e/tokyo_scm_e.pdf. 

40 Id. 
41 Id. 
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B. The 1992 Agreement on Trade in Large Civil Aircraft 
 

The bilateral Agreement on Trade in Large Civil Aircraft 
(“ATLCA”) between the US and EEC set forth very particular limits on 
direct and indirect subsidies in the LCA industry.42 It banned all 
future production subsidies43 and limited development subsidies at 
33% of a new aircraft’s production costs. The ATLCA provided that 
subsidies could only come in the form of loans that must be repaid 
within a specific amount of time and with minimum interest.44 As for 
indirect subsidies, the ATLCA capped subsidies received indirectly 
through government contracts (e.g. benefits provided for aeronautical 
applications of NASA or military programs)45 at three percent of the 
industry-wide gross income (revenue minus cost of goods sold),46 and 
four percent of the turnover for each individual manufacturer.47 

To promote compliance, the ATLCA required regular exchanges 
of information relating to subsidies and contracts. It also required the 
US and the EC to meet at least twice a year to ensure both parties 
were complying with their obligations.48  Unfortunately, like GATT 
1979 and the ATCA, enforcement under the ATLCA remained 
ineffective. If either the US or the EEC breached the agreement, the 
only remedy for a breach was withdrawal from the ATLCA.49 Although 
both parties agreed not to initiate any trade actions while the ATLCA 

                                            
42 The ATLCA’s full title is the “Agreement Between the Government of the 

United States of America and the European Economic Community Concerning the 
Application of the GATT Agreement on Trade in Civil Aircraft On Trade in Large 
Civil Aircraft.” 

43 Agreement Between the Government of the United States of America and 
the European Economic Community Concerning the Application of the GATT 
Agreement on Trade in Civil Aircraft On Trade in Large Civil Aircraft art. 3 (July 17, 
1992), CCH-AVLRCA P 26110 (C.C.H.), 2012 WL 4194786. 

44 Id., art. 4. 
45 European Commission, EU – US Agreement on Large Civil Aircraft 1992: 

Key Facts and Figures, http://europa.eu/rapid/press-release_MEMO-04-
232_en.htm?locale=en (accessed May 10, 2015). 

46 Investopedia, Gross Income, 
http://www.investopedia.com/terms/g/grossincome.asp (accessed May 10, 2015). 

47 Id., art. 5. 
48 Id., arts. 8, 11. 
49 Jeffrey D. Kienstra, Cleared for Landing: Airbus, Boeing, and the WTO 

Dispute over Subsidies to Large Civil Aircraft, 32 Nw. J. Int’l L. & Bus. 569, 581-2 
(Spring 2012). 
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was in effect, such as invoking the dispute settlement process under 
GATT 1979 (and other trade actions), both parties retained their rights 
under GATT 1979 and subsequent agreements to use the available 
dispute settlement processes.50 

The ATLCA remained in effect until 2004, but it failed to limit 
subsidies to Boeing and Airbus. Its failures allowed the subsidy battle 
between the US and the EU to reach a climax and culminate in the 
2004 WTO dispute described in section V.A. below. 
 

C. The GATT 1994 Agreement on Subsidies and Countervailing 
Measures 

 
The GATT 1994 Uruguay Round emerged after a series of 

negotiations among member nations to update the existing GATT 
agreements.51 Numerous separate agreements were agreed to, but a 
new, specific agreement relating to the LCA industry was not one of 
them.52 The Agreement on Subsidies and Countervailing Measures 
(“SCM Agreement”) however, does directly affect the LCA industry.53 

The SCM Agreement limits the use of subsidies, and regulates 
the actions a member nation can take to counter the effect of subsidies 
(the latter is discussed in section IV below). 54  Unlike previous 
agreements, the SCM Agreement extensively defines the term 
“subsidy,” which allows for increased clarity.55 

                                            
50 Agreement Between the Government of the United States of America and 

the European Economic Community Concerning the Application of the GATT 
Agreement on Trade in Civil Aircraft On Trade in Large Civil Aircraft art. 10 (July 
17, 1992), CCH-AVLRCA P 26110 (C.C.H.), 2012 WL 4194786. 

51 The World Trade Organization, Understanding the WTO: Basics, 
https://www.wto.org/english/thewto_e/whatis_e/tif_e/fact5_e.htm (accessed April 20, 
2015). 

52 Jeffrey D. Kienstra, Cleared for Landing: Airbus, Boeing, and the WTO 
Dispute over Subsidies to Large Civil Aircraft, 32 Nw. J. Int’l L. & Bus. 569, 582-3 
(Spring 2012). 

53 The ATLCA remained in effect even after the US and the EC adopted the 
signed onto the SCM agreement. 

54 The World Trade Organization, Subsidies and Countervailing Measures: 
Overview, https://www.wto.org/english/tratop_e/scm_e/subs_e.htm (accessed April 20, 
2015). 

55 “Subsidy” is defined rather broadly as a financial contribution by a 
government or any public body within the territory of a member that confers a 
benefit. A financial contribution is broadly defined and includes money or anything 
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Significantly, GATT 1994 created the World Trade Organization 
and the Dispute Settlement Body,56 which are discussed immediately 
below in section IV. 
 

IV. THE BATTLEFIELD: THE WORLD TRADE ORGANIZATION 
 

At the heart of GATT 1994 is the creation of the World Trade 
Organization (“WTO”). The WTO is an international forum in Geneva, 
Switzerland for its 160 member nations to negotiate trade agreements 
and resolve any trade disputes.57 At the heart of the WTO are the 
agreements negotiated and signed by the member nations, the bulk of 
which were negotiated during the GATT 1994 Uruguay round.58 

The WTO provides a more robust dispute settlement process 
than the previous GATTs.59 The WTO’s dispute settlement process was 
a major step in the right direction by creating a process that could find 
violations and implement an enforcement mechanism through rulings 
by its Dispute Settlement Body (“DSB”).60 The effectiveness of the 
WTO’s dispute settlement process remains imperfect however. 

Even when the dispute settlement process results in a 
determination that a member nation breached an agreement, the 
breaching member nation might not comply with a ruling. The 
ultimate goal is that the prevailing and breaching member nations 
negotiate a settlement if the breaching member nation does not comply 

                                                                                                                       
else of value provided to a manufacturer or exporter at a cost less than what would 
have been charged in an arms-length commercial transaction. A subsidy must be 
“specific” to be prohibited. It can be specific by being limited to a certain enterprise, 
where there are objective criteria or conditions for the subsidy, or other 
circumstances where the subsidy appears to be specific. 

56 The World Trade Organization, Understanding the WTO: Basics, 
https://www.wto.org/english/thewto_e/whatis_e/tif_e/fact5_e.htm (accessed April 20, 
2015). 

57 The World Trade Organization, The WTO . . . In Brief, 
https://www.wto.org/english/thewto_e/whatis_e/inbrief_e/inbr00_e.htm (accessed 
April 20, 2015). 

58 Id. 
59 Jeffrey D. Kienstra, Cleared for Landing: Airbus, Boeing, and the WTO 

Dispute over Subsidies to Large Civil Aircraft, 32 Nw. J. Int’l L. & Bus. 569, 584 
(Spring 2012). 

60 Id. at 584-5. The Dispute Settlement Body is made up of all the member 
nations, usually represented by ambassadors or equivalent ranking officials. 
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with the DSB’s ruling.61 Otherwise, if the breaching member nation 
cannot or refuses to comply, the breaching member nation can offer the 
prevailing member nation “compensation” with its consent. 62 

If a breaching member nation does not comply with a DSB 
ruling or provide compensation, the prevailing member nation may 
retaliate against the breaching member nation by using countervailing 
measures.63 The prevailing member can request authorization from the 
DSB to suspend concessions to the breaching member nation, such as 
imposing tariffs on the breaching member nation’s imports. If trade 
sanctions are used after the DSB allows retaliation, they must be 
linked as closely as possible to the subject matter of the dispute and 
they can reach out into a different section only if it is not practicable to 
do so in the same sector.64 

One of the continuing issues with the WTO and the past GATT 
dispute settlement mechanisms is that the international organization 
itself has no method of enforcing the DSB rulings after it finds 
violations.65 If a member nation seeks to implement countermeasures, 
the WTO has essentially already failed to enforce the DSB rulings on 
its own. There are several instances where breaching member nations 
failed to comply with DSB rulings and the DSB permitted the use of 
retaliatory measures by allowing the countries to impose trade 
sanctions on the breaching member nation, but with end results that 
highlight their ineffectiveness.66 
 The most notorious cases of noncompliance and use of 
retaliatory measures are the Bananas and Beef Hormones disputes in 
which the breaching and non-complying member nation was the EU. 

                                            
61 Id. at 585.  
62 “Compensation” in this context does not mean a payment, but rather a 

means of providing future trade benefits to the prevailing member in an attempt to 
nullify the impairment caused by the breaching member’s nonconforming measure. 

63 Jeffrey D. Kienstra, Cleared for Landing: Airbus, Boeing, and the WTO 
Dispute over Subsidies to Large Civil Aircraft, 32 Nw. J. Int’l L. & Bus. 569, 586 
(Spring 2012). 

64 Id. 
65 Asim Imdad Ali, Non-Compliance and Ultimate Remedies Under the WTO 

Dispute Settlement System, J. of Pub. and Int’l Affairs 12 (Volume 14 Spring 2003). 
66 Curiously, one example of the DSB granting countervailing measures but 

the prevailing party never implementing them concerned subsidies to large 
commercial aircraft. Canada filed complaint against Brazil for Brazil using subsidies 
on exports of Embraer regional aircraft. 
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The Bananas dispute involved complaints by the US (along with 
Ecuador, Mexico, and Guatemala) against the EU’s restrictions on the 
importation of bananas.67 The EC failed to comply with a DSB ruling 
and the US received authority to suspend tariff concessions, and it 
subsequently imposed 100 tariffs on products from several EU 
countries totaling US$191.4 million.68 Twelve years later, the US was 
finally able to reach a settlement with the EU.69 

In the Beef Hormone dispute, the EU failed to comply with a 
DSB ruling and the US resorted to using retaliatory measures by 
imposing 100 percent duties on selected products from various EU 
countries that totaled approximately US$116.8 million.70 Again, the 
WTO failed to promote and ensure compliance, and the US raised 
tariffs to force compliance,71 which ultimately raised prices for its own 
consumers.72 Even suspending trade concessions with the EU did not 
timely encourage compliance, as the US began suspending concessions 
in 1999, and the US and EU finally reached a settlement in 2012.73 
 The WTO and its dispute settlement process is an improvement 
over the previous GATT agreements. One of the largest improvements 
with the WTO dispute settlement process is prohibiting breaching 
member nations from blocking the implementation of the dispute 
settlement process and any countervailing measures. If disputes do 
arise however, the WTO does show some significant weaknesses with 
its ability to enforce its agreements with respect to two major economic 
powers, such as the US and the EU. 
 

                                            
67 The World Trade Organization, Dispute Settlement: Dispute DS27, 

https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds27_e.htm (accessed April 20, 
2015). 

68 Id. 
69 Id. 
70 The World Trade Organization, Dispute Settlement: Dispute DS26, 

https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds26_e.htm (accessed April 20, 
2015).  

71 Asim Imdad Ali, Non-Compliance and Ultimate Remedies Under the WTO 
Dispute Settlement System, J. of Pub. and Int’l Affairs 11 (Volume 14 Spring 2003). 

72 Tram Huu Dung, The Basic Analysis of a Tariff, 
http://www.wright.edu/~tdung/Chapter7_Pugel.htm (accessed April 20, 2015). 

73 The World Trade Organization, Dispute Settlement: Dispute DS26, 
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds26_e.htm (accessed April 20, 
2015). 



CHICAGO-KENT COLLEGE OF LAW  SPRING 2015 
  
 

 14 

V. SHOTS FIRED: THE BOEING AND AIRBUS SUBSIDIES DISPUTES IN THE 

WTO 
 
 Well aware of the rules of engagement they had to play by and 
the battlefield on which they had to fight, the US and the EU made full 
use of the new WTO battlefield in their trade disputes. First, both 
sides initiated their 2004 dispute in the WTO where each alleged the 
other violated the SCM Agreement in regards to subsidies provided to 
Boeing and Airbus. As noted below, nothing has been resolved by this 
battle, with only time and expense used up. Shortly after the first 
dispute ended, the EU took up arms again and took to the battlefield in 
the 2014 dispute in the WTO. The paper next outlines both of these 
disputes in detail. 
 

A. The 2004 WTO Dispute 
 
 In 2003, the US felt increased pressure to limit subsidies 
provided to Airbus as Airbus delivered more aircraft than Boeing for 
the first time in its history,74 so the US reached out to the EU to begin 
negotiations. 75  The US was unable to make any headway in the 
negotiations, and the negotiations quickly broke down. The US decided 
to take drastic steps to remedy Boeing’s woes.76 
 On October 6, 2004, the US rescinded the ATLCA, initiated the 
WTO’s dispute settlement process, and claimed Airbus violated the 
SCM Agreement.77 That same day, the EU responded swiftly by filing 
its own requests for consultations with the US, alleging that the US 
violated the SCM agreement.78 The next sections of this paper describe 
the basics of the claims against the US and the EU, the WTO rulings, 
and compliance issues with the parties in these disputes. 

                                            
74 Jeffrey D. Kienstra, Cleared for Landing: Airbus, Boeing, and the WTO 

Dispute over Subsidies to Large Civil Aircraft, 32 Nw. J. Int’l L. & Bus. 569, 586-7 
(Spring 2012). 

75 Id. 
76 It is interesting to note that the US took its drastic steps around the 

presidential reelection, which may have been partly motivated as a political move. 
77 Jeffrey D. Kienstra, Cleared for Landing: Airbus, Boeing, and the WTO 

Dispute over Subsidies to Large Civil Aircraft, 32 Nw. J. Int’l L. & Bus. 569, 587 
(Spring 2012). 

78 Id. 
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The US claimed (in what became WTO dispute DS 316) that the 
Airbus Nations impermissibly subsidized the design and development 
of Airbus aircraft.79 In particular, the US alleged that these subsidies 
came in the form of loans at no or below-market interest rates with 
repayment contingent on the success of the aircraft being funded by 
the Airbus Nations.80 

The EU claimed (in what is now known as WTO dispute DS 353) 
that the US provided tax subsidies to Boeing, including $5 billion from 
Washington State and Kansas for locating production of the 787 
Dreamliner in their states and $25 million from Illinois and the City of 
Chicago for the relocation of Boeing’s corporate headquarters.81 The 
EU also alleged that Boeing benefited from indirect subsidies primarily 
in the form of research and development and procurement contracts 
with NASA and the Department of Defense awarded to Boeing’s 
defense company but which provided significant dual use in Boeing’s 
commercial company.82 

After over five years from the creation of panels to find facts and 
come to legal conclusions, the panels finally issued their reports in 
both disputes. 83  The panel in the US dispute against the EU 
determined that the Airbus Nations provided Airbus with substantial 
amounts of subsidies, which in particular were loans and equity 

                                            
79 The World Trade Organization, Dispute Settlement: Dispute DS316, 

https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds316_e.htm (accessed April 21, 
2015). 

The WTO allows member nations with interests in the outcomes of disputes 
to join as third parties. In this dispute, Australia, Brazil, Canada, China, Japan, and 
South Korea joined as third parties. 

80 Id. 
81 The World Trade Organization, Dispute Settlement: Dispute DS353, 

https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds353_e.htm (accessed April 21, 
2015). 

82 Id. 
83  Jeffrey D. Kienstra, Cleared for Landing: Airbus, Boeing, and the WTO 

Dispute over Subsidies to Large Civil Aircraft, 32 Nw. J. Int’l L. & Bus. 569, 593-7 
(Spring 2012). 

In the normal course of things, the panel should issue its report after 6 
months after it is formed. The whole process from request for consultations should 
only take approximately one year. See The World Trade Organization, 
Understanding the WTO: Settling Disputes, 
https://www.wto.org/english/thewto_e/whatis_e/tif_e/disp1_e.htm (accessed April 21, 
2015). 
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infusions from the Airbus Nations.84 Both the US and the EU appealed 
the panel’s conclusions, but an Appellate Board upheld most of the 
panel’s determinations. The DSB adopted the Appellate Board’s report 
and required the EU to bring its measures into conformity with its 
obligations under the SCM Agreement.85 

In the EU’s dispute against the US, the panel determined that 
the tax and the research and development contracts violated the SCM 
Agreement.86 Both the EU and the US appealed the panel report to the 
Appellate Board, which issued its own report with minor changes that 
were then adopted by the DSB. The DSB required the US to remove 
the adverse affects or withdraw the subsidies (but did not explain how 
the US should comply) or withdraw the subsidies to become compliant 
with its obligations under the SCM Agreement.87 

The EU notified the DSB that it took steps to bring its measures 
into conformity with its WTO obligations by removing all subsidies and 
adverse effects identified in the DSB’s rulings. The US disputed 
whether the EU really did become compliant,88 and the US requested 
authorization from the DSB to use countermeasures totaling $7-$10 
billion annually to address continuing subsidies and the adverse effect 
to Boeing. The US requested consultations with the EU to facilitate 
resolving the dispute, and the WTO referred the dispute to the original 
panel to oversee compliance.89 

 
 
 
 
 

                                            
84 The World Trade Organization, Dispute Settlement: Dispute DS316, 

https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds316_e.htm (accessed April 21, 
2015). 

85 Id. 
86 The World Trade Organization, Dispute Settlement: Dispute DS353, 

https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds353_e.htm (accessed April 21, 
2015). 

87 Id. 
88 The World Trade Organization, Dispute Settlement: Dispute DS316, 

https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds316_e.htm (accessed April 21, 
2015). 
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The US also notified the DSB that it fully complied with its 
recommendations and ruling by removing any adverse effects from the 
breaching subsidies. The EU disagreed and requested authorization 
from the DSB to impose countermeasures against the US in the 
amount of $12 billion annually to counter continuing subsidies and the 
continuing adverse affects of the subsidies on Boeing. Like the US, the 
EU also requested consultations with the US to resolve the issue and 
to adjudicate US compliance.90 
 

B. The 2014 WTO Dispute 
 
 After the DSB issued its rulings in the 2004 dispute, and while 
the US and the EU were battling about compliance, Washington State 
added even more fuel to the fire. In November 2013, Washington 
passed legislation that expanded and amended its aerospace tax 
incentives to induce Boeing to manufacture the 777X in Washington. 
This new legislation extends Washington’s current business and 
operating tax breaks from 2024 to 2040 and would produce tax savings 
of approximately $8.4 billion. These tax benefits were made contingent 
on siting production of the wings and final assembly of the 777X 
exclusively in Washington.91 
 The EU was not pleased by this news, and on December 19, 
2014 it initiated the dispute settlement process again against the US 
in the WTO claiming the tax break was a specific, prohibited subsidy 
in violation of the SCM Agreement.92 Consultations between the EU 
and US took place on February 2, 2015, but failed to resolve the 
dispute.93 The EU requested the establishment of a panel on February 
13, 2015 to adjudicate the dispute.94  

                                            
90 The World Trade Organization, Dispute Settlement: Dispute DS353, 

https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds353_e.htm (accessed April 21, 
2015). 

91 Reuters, Washington State Clears Boeing Tax Breaks, 
http://www.nytimes.com/2013/11/11/business/washington-state-clears-boeing-tax-
breaks.html?_r=0 (November 10, 2013). 

92 European Union, Request for Consultations by the European Union, 
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S009-
DP.aspx?language=E&CatalogueIdList=129418&CurrentCatalogueIdIndex=0&FullT
extSearch= (December 23, 2014). 

93 European Union, Request for the Establishment of a Panel by the 
European Union, https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S009-
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VI. CATALYSTS: INHERENT SOURCES OF CONFLICT 
 
 The US and the EU have had a contentious relationship since 
Airbus’s creation. There are obvious reasons for such a rocky 
relationship, such as Airbus’s causing Boeing’s market share to shrink, 
but there are also several inherent sources of tension that lead to the 
disputes between the US and the EU. This paper explains some of 
those inherent challenges. This paper highlights three major 
difficulties with the inherent nature of the Boeing and Airbus rivalry 
which help explain why the dispute is so intense and also difficult to 
end. They are (1) the different trade philosophy of the EU, (2) the dual 
commercial/defense companies of Boeing and Airbus, and (3) the 
market share of Boeing and Airbus. 
 

A. EU Trade Philosophy 
 

Since the end of World War II, European countries provided 
direct public funding to private companies help rebuild their 
economies.95 Ever since then, this ethos of providing direct funding to 
private business is still seen, as is apparent from the substantial 
subsidies the Airbus Nations grant to Airbus. Such subsidization often 
takes the form of direct grants, like loans and equity infusions.96 Due 
in part to these direct subsidies, Airbus began business and was 
allowed to compete with Boeing. 
 

B. Defense Companies 
 

In addition to their commercial aircraft companies, Boeing and 
Airbus each have its own defense company. This provides a source of 
tension because subsidies granted to Boeing Defense and Airbus 
Defence are likely permissible and will not run afoul of the SCM 
Agreement because they fall under the National Security Exception of 

                                                                                                                       
DP.aspx?language=E&CatalogueIdList=130369,129418&CurrentCatalogueIdIndex=
0&FullTextSearch= (February 12, 2015) 

94 Id. 
95 Jeffrey D. Kienstra, Cleared for Landing: Airbus, Boeing, and the WTO 

Dispute over Subsidies to Large Civil Aircraft, 32 Nw. J. Int’l L. & Bus. 569, 600-1 
(Spring 2012). 

96 Id. at 601 
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the GATT agreements.97 The National Security Exception makes it 
tempting for member nations to claim they are granting permissible 
subsidies to their defense companies under the exception, but in reality 
the subsidies actually have a significant impact on commercial 
companies when the same subsidies could quite possibly run afoul of 
the SCM Agreement. 

The US provides many subsidies to Boeing Defense because 
having a robust Boeing Company is a goal of the US’s national 
defense. 98  Boeing is one of only a few defense companies that 
manufacture aerospace products for the US government and the US 
wants to ensure Boeing is in an appropriate position to do so.99 The 
inherent challenge with the permissible national security-exempted 
subsidies is that there will inevitably be a potential that the subsidies 
will create a dual use of research and development and technologies in 
Boeing’s commercial company. Defense technology, research and 
development, etc. can all have application to Boeing’s commercial 
aircraft. Thus, it is possible any subsidies that fall under the National 
Security Exception could really have substantial application in the 
civil industry, which is covered by the SCM Agreement. 

This is precisely the case with several of the subsidies the US 
granted to Boeing Defense and the dual use of research and 
development funding was highlighted in the 2004 WTO dispute.100 The 
US Department of Defense entered into contracts that allowed Boeing 
to access government facilities and personnel, and NASA provided 
research and development grants and test and evaluation programs. 
                                            

97 Originally agreed to in GATT 1947, the National Security Exception is 
currently part of GATT 1994. Article XXI reads, in pertinent part: “Nothing in this 
Agreement shall be construed . . . (b) to prevent any contracting party from taking 
any action which it considers necessary for the protection of its essential security 
interests . . . (ii) relating to the traffic in arms, ammunition and implements of war 
and such traffic in other goods and materials as is carried on directly or indirectly for 
the purpose of supplying a military establishment. (General Agreement on Tariffs 
and Trade 1994 art. XXI (January 1, 1995), 
https://www.wto.org/english/res_e/booksp_e/analytic_index_e/gatt1994_08_e.htm).) 

98 Jeffrey D. Kienstra, Cleared for Landing: Airbus, Boeing, and the WTO 
Dispute over Subsidies to Large Civil Aircraft, 32 Nw. J. Int’l L. & Bus. 569, 601-2 
(Spring 2012). 

99 Id. 
100 The World Trade Organization, Dispute Settlement: Dispute DS353, 

https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds353_e.htm (accessed April 21, 
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These subsidies fell under the National Security Exception, but the 
DSB ruled that both of these subsidies had significant dual use in 
Boeing’s commercial company and violated the SCM Agreement by 
adversely affecting Airbus’s interests.101 
 

C. Market Share 
 

Boeing and Airbus are essentially the only two LCA 
manufacturers in the world,102 so it is no surprise that each company 
has massive profits, many good-paying jobs to offer, and substantial 
political influence. In terms of political influence, Boeing is the tenth 
largest spender on lobbying in the US. It can thus exert influence on 
Congress to get its way.103 Although the lobbying power Boeing and 
Airbus can exert is significant, it is not unique to the LCA industry. 
That being said, significant lobbying could dampen the US’s ability to 
become compliant with the DSB ruling in the 2004 WTO dispute as 
Boeing will likely push back if it will lose billions of dollars in tax 
breaks and government contract provisions. Boeing’s size also creates 
tension because several states attempt to entice Boeing to come to (or 
stay in) their jurisdictions and bring with it its thousands of jobs. Such 
enticements have run afoul of the SCM Agreement, as was seen in the 
DSB rulings in the 2004 WTO dispute.104  

Airbus is equally important to the European Union’s economy. 
Therefore, the Airbus Nations want Airbus to do be as robust and 
financially healthy as possible to stay competitive with Boeing and 
keep the large number of jobs that it offers. Neither company wants to 
loss any advantage in the LCA market as even a slight advantage 
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could lead to significant profits because there are only Boeing and 
Airbus in the LCA industry.105 
 

VII. ARMISTICE: TACTICAL WITHDRAWAL,  MUTUAL OPEN VIOLATIONS, 
AND PEACE TREATIES 

 
 This paper next discusses whether the WTO is the appropriate 
forum to resolve this dispute, and whether the US and the EU will 
ever be able to resolve this dispute. 
 

A. Tactical Withdrawal from the WTO 
 

The 2004 WTO dispute between the US and the EU was the first 
time the parties brought the Boeing and Airbus subsidy dispute into 
the WTO. Several commentators suggest that the WTO is unable to 
resolve this dispute and question the WTO’s dispute settlement 
process as a whole.106 This paper does not take that position; rather, it 
suggests that the WTO dispute settlement process is not designed to 
resolve a dispute of the same caliber as this dispute, and that the US 
and the EU should withdraw their dispute from the WTO and attempt 
to resolve or mitigate it on their own. 

As it stands, the US has a DSB ruling against the EU and the 
EU has a DSB ruling against the US, both for roughly the same 
amount of damages. The enforcement mechanism available in the 
WTO is to implement countervailing measures against the breaching 
member, which in this dispute would be the imposition of tariffs and 
duties on products in the LCA industry. Looking to the possible 
outcomes of the WTO dispute settlement process provides an 
unpromising outlook to a successful resolution to this dispute. First, 
either the US or the EU could individually implement countervailing 
measures. This seems unlikely as long as the other party has a roughly 
equal ruling. If one party implemented countervailing measures, the 
other will surely follow and counter with its own countervailing 
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Dispute over Subsidies to Large Civil Aircraft, 32 Nw. J. Int’l L. & Bus. 569, 601 
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the Effectiveness of the WTO Trade Dispute Resolution Procedure in the Airbus--
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measures. And second, the US and the EU could both choose not to 
implement countervailing measures at all.  

The WTO does not appear to be designed to settle a dispute of 
the same caliber as the present one. The WTO’s enforcement 
mechanism is designed to injure the breaching member so it will 
comply with a DSB ruling. This suggests a member comes to the WTO 
when it itself is substantially injured, and it alone. If the member 
bringing the claim also injured the accused breaching member, the 
breaching member could request damages as well. It seems that the 
WTO’s dispute settlement process works best if one member has an 
injury and the other does not. Even in the absence of two rulings, the 
enforcement mechanism may take years to bring around compliance, 
such as in the Bananas and Beef Hormones cases. The WTO dispute 
settlement process will not work efficiently when two member nations 
file complaints and the injuries are roughly equivalent. This is 
precisely the situation in this dispute. Neither the US nor the EU have 
their hands clean in this dispute. They are both “guilty” of providing 
subsidies to their respective LCA manufacturers. In such a case, the 
WTO is not the proper forum to bring about compliance. 

The US and the EU are frustrated that the other party is 
providing substantial subsidies to their respective LCA manufacturer. 
This frustration obviously boiled over with trying to use the WTO’s 
dispute settlement process for the first time in the 2004 dispute. The 
WTO looked like a promising new mechanism that could be used to 
resolve this dispute. But over ten years after entering the WTO, the 
WTO is showing that it is not designed to efficiently resolve this type of 
dispute. It seems entirely unlikely that the WTO could be the solution 
to find a remedy in this longstanding dispute. If anything, bringing 
this dispute into the WTO may be adding more fuel to the fire. 

 
B. Mutual Open Violations and Potential Peace Treaties 
 
The subsidies that the US and the EU provide to Boeing and 

Airbus will undoubtedly continue into the future. Even though the US 
and the EU may want to limit subsidies to Boeing or Airbus, using the 
WTO to resolve this dispute is not a realistic solution. Both parties 
need to seriously inquire where they go from here to find a solution. 
This paper suggests that nothing besides sincere mutual consent will 
resolve this dispute. If this (almost surely) does not come to fruition 
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and the parties simply enter into another bilateral agreement limiting 
subsidies as a quick and easy solution, the agreement with quickly 
breakdown. The US and the EU need to accept mutual open violations 
of the SCM Agreement in regards to subsidies provided to Boeing and 
Airbus absent sincere desires to limit or end subsidies to Boeing and 
Airbus. 
 Past agreements between the US and the EU did not remedy 
this dispute, and any future agreements will likely follow that same 
path. Even when both parties worked together to find a mutually 
agreeable solution, this did not resolve the dispute since subsidies 
continued in substantial amounts. 

In particular, the ATLCA was the closest the US and EU got to 
an in-depth agreement on substantially limiting subsidies in the LCA 
industry. Setting a limit on the amount of permissible subsidies failed 
to work, and will likely fail to work in the future. Some commentators 
suggest that the US and the EU could come to another agreement to 
help mitigate this dispute.107 Any agreement may be a starting point, 
but given the history of this dispute, that agreement will not 
substantially resolve it. Without being able to resolve the subsidies 
with mutual agreement or using the international enforcement 
mechanisms available, it seem like it is a fact of life in this business 
that subsidies will continue. This paper suggests that the US and the 
EU should accept the other party to provide subsidies to Boeing and 
Airbus without invoking any international trade actions. 

 
VIII. CONCLUSION 

 
 The US and the EU battled over subsidies provided to Boeing 
and Airbus since the early 1970’s. This dispute will continue into the 
future, and a solution will not easily be found, if at all. Future 
agreements limiting subsidies may help mitigate the dispute, however 
the US and the EU should expect any future agreement would 
eventually fail absent a sincere desire to end this battle. Without such 
a desire, both parties need to accept that subsidies in the LCA industry 
are an established fact of the business. If either party trues to remedy 
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the battle, they need to reach out to the other party to do so and not 
initiate trade actions in the WTO. The WTO’s dispute settlement 
process will not be able to resolve this dispute and will only cost time 
and money, and raise tensions further. 


